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In the Court of Appeals of the District of Columbia. 

No. 2478. # 

Walter Murphy, Appellant, 

vs. 

The Capital Traction Company, Appellee. 

Now comes the appellee in the above entitled case, The Capital 
Traction Company, by its attorney, Mr. R. Ross Perry, and moves 
the Court to docket and dismiss the appeal therein noted by the ap¬ 
pellant on the 19th day of July, 1912, from the final judgment ren¬ 
dered in said case by the Supreme Court of the District of Columbia 
in favor of the above named Capital Traction Company, defendant 
in said case, and against the said Walter Murphy, plaintiff therein, 
on the 2nd day of July, 1912; the appeal bond in said case having 
been filed in said Court by the said Walter Murphy, appellant, on 
the 26th day of July, 1912. 

This motion is made under the provisions of paragraph 1 of Rule 
No. XV of this Honorable Court. 

In support of this motion the appellee files herewith, and as a 
part hereof, the certificate of the Clerk of the Supreme Court of the 
District of Columbia showing the entry of said appeal, and the date 
thereof. 

THE CAPITAL TRACTION COMPANY, 
By R. ROSS PERRY, Its Attorney. 


Supreme Court, District of Columbia. 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify that in a certain cause pending in said 
Court wherein Walter Murphy — and The Capital Traction Com¬ 
pany is defendant, No. 52404, At Law, a final judgment was ren¬ 
dered by said Supreme Court on the Second day of July, 1912, in 
favor of the said defendant and against the said Walter Murphy and 
that on the 19th day of July, 1912, the said Walter Murphy noted an 
appeal to the Court of Appeals of the District of Columbia. 

Appeal bond filed July 26th, 1912. 

In testimony whereof, T hereunto subscribe my name and affix the 
seal of said Supreme Court, at the City of Washington, this 1st day 
of November A. D. 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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Memorandum. 

November 7, 1912.—On November 4, 1912, two bills of excep¬ 
tions were filed touching acts and proceedings of this court in the 
matter of extending time for the filing in the Court of Appeals of the 
transcript of record for the*uppenl above entered, but no appeal ap¬ 
pears of record in connection with said last mentioned hills of excep¬ 
tions. 

JOHN R. YOUNG, Clerk. 

[Endorsed:! No. 2478. Walter Murphy, Appellant, vs. Capital 
Traction Company. Motion to docket and dismiss ap|>eal. The 
clerk will please file. R. Ross Perry, Attorney for Apj>ellee. R. 
Ross Perry and Son, Attorneys at Law. Fendall Building. Washing¬ 
ton City, D. C. Court of Appeals, District of Columbia. Filed Nov. 
11. 19i‘j. TIenry W. Hodges, Clerk. 
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In the Court of Appeals of the District of Columbia. 

% * 

No. 2478. 

Murphy 

v. 

Capital Traction Company. 

In re Transcript Filed in Opposition to Motion to Docket and 

Dismiss. 


Index and Explanation 


This transcript, which is filed in opposition to the motion to 
docket and dismiss, consists of that part of the record of the cause 
in the lower court which shows the acts and proceedings of that 
court touching the matter of extending time for filing in the Court 
of Appeals the transcript of the record for the appeal which the 
plaintiff had taken from the judgment of the lower court rendered 
against him on July 2, 1912, the appeal having been perfected on 
Julv 26, 1912. 

i * 


Index to Matter in Above Transcript. 



August 19, 1912. Order extending time to Sept. 20. 3,32 

Sept. 19, 1912. Motion to correct entry of Aug. 19. A 

Affidavit in support (Doyle). 4-5 

“ supp’l (Doyle). 5-6 

Affidavit contra (McKee). 6-7 

“ (Pern, Jr.). 7-10 

Sept. 19, 1912. Motion to extend time for filing transcript. . 11 

Sept. 25, 1912. Motion to amend order of August 19. 16 

Affidavit in support (Doyle). 17-18 

Sept. 30, 1912. Order (Clabaugh, Ch. J.) setting Oct 11, 


Exceptions to order. 19 

Order of Sept. 20, 1912.. 11-12, 26-27 

Oct. 16, 1912. Order (Gould. J.) over-ruling both of 

plaintiff’s motions: one to correct the 
entry, the other to amend the order of 

August 19 . 20 

Exceptions to order. 21 


The following matter contained in the bills of exception in the 
above transcript concerns things which gave rise to the mandamus 
proceedings in the Court of Appeals (Murphy v. Gould, original 
#393), and is not pertinent to the proceedings touching the mat¬ 
ter of extending time for filing in the Court of Appeals the tran¬ 
script of record for the appeal which had been taken from the judg- 
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ment of July 2. The matter here pointed out was not inserted in 
these hills of exception at the request nf the plaintiff. See certified 
Statement of Counsel for Plaintiff at pages ‘24 and 25 of transcript. 

Index to Matter Thus lieferred To. 

Page. 

Sept. 19, 1912. Hill of Exceptions taken at trial submitted 


to court . 11 

Sept. 23, 1912. Motion to strike-out the above-mentioned 

bill of exceptions. 12 

Affidavit in support (Perry). 13 

“ contra (Johnson). 13-14 

Sept. 26, 1912. Notice of time to settle the above-mentioned 

bill of exceptions. 15 

Sept. 26, 191*2. Motion to extend, for two days, the April 

term of the court. 15 

Affidavit in support (Johnson). 16 


Oct. 16.1912. Order (Gould. J.) directing that the above- 

mentioned bill of exceptions be stricken 

from the tiles of the court. 

Oct. 13. 1912. Order nunc pro tunc extending for two days 

(until October 2. 1912) the April term of 
the court. 

JOHN ALTHECS JOHNSON. 

For Walter Murph //. 


[Endorsed:] No. 2478. In the Court of Appeals, 
vs. Capital fraction Co. Index and Explanation 
filed in opposition to Motion to docket and dismiss. 


I). C. Murphy 
of Transcript 
Court of Ap¬ 


peals, District of Columbia. Piled Nov. 11, 1912. Henry \\. 


Hodges. Clerk. 











In the Court of Appeals of the District of Columbia 


No. 2478. 

Walter Murphy, Appellant, 
vs. 

The Capital Traction Company. 


a Supreme Court of the District of Columbia. 

At Law. No. 52404. 

Walter Murphy, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation. Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at tbe times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings bad, in the above-entitled cause, to wit: 

1 Order Making Bill of Exceptions Part of Reeord . 

Supreme Court of the District of Columbia. 

Monday, November 4, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh, presiding. 

******* 

At Law. No. 52404. 

Walter Murphy, PlVf, 
vs. 

The Capital Traction Company, a Corporation, Def’t. 

Tbe Court having this 4th day of November, 1912, signed plain¬ 
tiff’s Bill of Exceptions heretofore submitted by bis Attorneys of rec¬ 
ord to tbe order of Chief Justice Harry M. Clabaugh passed herein 
on the 30th day of September, 1912, now orders tbe same of record, 
as of the time of the noting thereof. 

( 7 ) 
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2 Order Making Bill of Exceptions Part of Record. 

Supreme Court of the District of Columbia. 

Monday. November 4th, 1912. 

Session resumed pursuant to adjournment, lion. Ashley M. Gould. 
Justice, presiding. 


No. 52404. At Law. 

Walter Murphy, Plaintiff, 
vs. 

The Capital Traction Co., Defendant. 

T he Court having this 4th day of November 1912. signed the Bill 
of Exceptions to the order of Mr. Justice Gould, passed October Kith. 
1912, overruling plaintiff s motion filed September 19th, 1912. for 
the correction of an alleged error in the minutes of the Court, dated 
August 19th. 1912. as well as the said plaintiff’s motion to amend 
the order of court passed on August 19th. 1912, now orders the same 
of record as of the time of the noting thereof. 


3 Bill of Exceptions , Snpph incntarg Proceedings. 

Filed November 4, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52404. 

Walter Murphy, Plaintiff, 
vs. 

The Capital Traction Co., a Corporation, Defendant. 

Be it remembered that this cause came on for trial upon issue 
joined before Mr. Justice Gould and a jury on the 18th day of June. 
1912; that on the next day, at the close of the plaintiff’s case, upon 
motion by the defendant, the court directed the jury to find a verdict 
for the defendant; whereupon the jury found a verdict for the de¬ 
fendant, and on July 2, 1912. judgment for the defendant, with 
costs, was entered, from which judgment an appeal was noted in 
open court by the plaintiff on the 19th day of July, 1912, and the 
Court fixed tlie penalty of the bond for costs on said appeal in the 
sum of one hundred dollars; whereupon, on the 26th day of July, 
1912. the plaintiff perfected his appeal. 

And be it further remembered, that on the 19th day of August, 
1912. upon oral motion by counsel for the plaintiff, the Court passed 
an order, which was entered in the minutes of the Court in the words 
following, to wit (M. 57, p. 105) : 
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For good cause shown, the time within which to submit to the 
Court the Bill of Exceptions taken at the trial of this cause is hereby 
extended to and including the 20th day of September, 1912. 
4 And he it further remembered, that on the 19th day of 

September. 1912, the plaintiff, by bis counsel, filed the fol¬ 
lowing motion, accompanied by an affidavit, to correct the minute 
entry of the order which had been made on August 19, 1902, as 
aforesaid, which motion and affidavit were as follows, to wit: 


Motion, 


Comes now the plaintiff, by his counsel, and moves the Court to 
correct the minute entry of the order of August 19, 1912, by mak¬ 
ing the said entry show what the fact really is, namely, that the said 
order of extension to September 20, 1912, embraced the filing of tbe 
transcript of record in the Court of Appeals, as well as the presenting 
of the bill of exceptions to this Court. 

BURTON T. DOYLE, 

(Sgd.) .J. ALTIIEUS JOHNSON, 

Attorneys for Plaintiff. 


Affidavit. 

District of Columbia. To wit: 

Burton T. Doyle, on oath says as follows: 

As one of the counsel for the plaintiff herein, I procured the ap¬ 
proval on July 26, 1912, of the bond for tbe appeal in this case. In 
tbe early part of August. Mr. Dunlop, one of tbe counsel for the de¬ 
fendant herein, told me that lie was about to leave the city on bis 
summer vacation; that be thought it improbable that be would be 
back before September 15, and that it would suit if 1 would take an 
extension of time for tbe bill of exceptions and allow him time to ex¬ 
amine it after bis return. He said that be would speak with Mr. 
Ross Perry, Jr., and get him to go with me into court at any time for 
an extension. 1 expressed my willingness to take an extension until 
September 20; and, though Mr. Dunlop expressed a preference for 
October 1. be made no demur, as I said we could agree on a further 
extension, if necessary. 

On August 19, 1912, 1 was in court with Mr. Ross Perry, Jr., and 
asked in connection with tbe appeal herein for an extension of time 
to September 20. Mr. Justice Wright was on the bench at the time: 
and Mr. McKee, of the Clerk’s Office, was making the memoranda of 
things done, which later were turned over to Mr. O'Connell to be 
written up into the minutes. 

It was not until Wednesday, September 18, 1912, when I was 
ready to submit tbe bill of exceptions, that I learned that the min¬ 
ute record of the order of August 19, shows an extension of time 
for the bill of exceptions, but is silent on the subject of the transcript 
of record to be filed in the Court of Appeals. 
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The order as made by the Court on August 19 included 
5 both those matters. 

The time for filing the transcript, unless extended, would 
expire September 1*2. whereas we were then asking an extension 
until September *20. The extension of time, as allowed by the Court, 
embraced l>oth matters and the order as entered on the records of the 
court ought so to show. 

Mr. Ross Perry, .Jr., as 1 am informed, is at present at Atlantic 
City, X. J., and Mr. McKee is on leave of absence from the Clerk’s 
Office until October 1, 191*2. 

BURTON T. DOYLE. 

Subscribed and sworn to before me this *20th dav of September, 
A. D. 191*2. 

(Sgd.) .JOHN R. YOUNG, Clerk, 

Bv A. W. LEYKXSALER, A**'t iTk\ 

This affidavit bv agreement of counsel is substituted for the one 
bv the same affiant filed vesterdav. and leave is hereby granted to 
remove from the files of the Court the affidavit which is thus dis¬ 
placed. 

(Sgd.) HARRY M. OLA BAUGH, 

Chief Justice. 

M. o7, p. 1*23. 

And that subsequently on the *2*">th day of September. 191*2. the 
plaintiff by his attorneys filed a supplementary affidavit in sup¬ 
port of said motion, as follows, to wit: 


Supplemental .1 ffidavit. 

District of Columbia. To wit: 

Burton T. Doyle, on oath, says: 

1 make this affidavit supplementary of the one already on file in 
connection with the motion to correct the minute-entry of the order 
of August 19. 1912. 

f wish to say that, on the occasion when the order in question was 
made, the best of my recollection, now, is that the following occurred 
in court: 

T asked, or moved, the Court to extend the time to September *20. 
inclusive, in which to “settle’* the bill of exceptions and file the 
transcript of record in this cause. The Court (Mr. Justice Wright 
presiding) asked what it was f wanted the Court to do: 1 repeated, 
or started to repeat, my motion, or request: and, upon my again 
using the word “settle”, some one suggested “present”, and “settle**. 
I then repeated so much of mv motion, or request, as seemed to me 
necessary to change “settle” to “present”. Thereupon, the Court di¬ 
rected the Clerk to enter an order, and T proceeded around to the 
Clerk’s desk. In passing around to the Clerk's desk, some one re¬ 
marked directlv to me: “It is necessary for the order to include both 
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matters—the one does not automatically include the other”, or 
words to that effect. When I got to the Clerk’s desk, I was asked 
what the order was; and I stated, or attempted to state, what 
d it was; but my mind being fixed more particularly upon the 
date than upon the exact substance of the entry made while I 
was at the Clerk's desk, 1 was careful only to see that “September *20. 
inclusive’ , was written and did not remain to see the full entry made. 
I left the court-room under the impression that l>oth matters had 
been included in the order, in keeping with my promise to Mr. 
Dunlop. It was in my mind, when T went to court that morning, to 
have the extension cover both the presenting of the bill of exceptions 
to this Court and the filing of the transcript of record in the Court 
of Appeals. If 1 did not so make my motion, I was not only un¬ 
aware of that fact but left the court-room laboring under the impres¬ 
sion and belief that L bad so made it; and. if 1 had not'been 
satisfied that the order, as made, included both matters, I certainly 
would have gone back to the Court (after having heard the remark 
made to me) and obtained, or asked for. such an order. 

If 1 had not understood that the order, as entered, covered both 
matters, I surely would have taken steps to have it include both mat¬ 
ters, especially after 1 had been reminded (while yet in court and 
before the order bad been entered) that it was necessary to have the 
order cover both matters. 

(Signed) BURTON T. DOYLE. 

Subscribed and sworn to before me this 24th dav of September. 
1912. 

[notarial seal. ] DAVID W. GALL, 

Notari/ Public , D. of C. 

And that by leave of court, the defendant on October 9, 1912, 
filed, as against the aforesaid motion, the following counter affi¬ 
davits. to wit: 


Affidavit of Edwin J. McKee. 

% 

District of Columbia, 88 : 

Edwin -T. McKee. being first duly sworn, deposes and says, that 
he is one of the Assistant Clerks of the Supreme Court of the Dis¬ 
trict of Columbia; that as such he was on duty in the Circuit Court 
and made notes of the proceedings therein for the minutes of said 
Court on the 19th day of August. 1912; that he has no recollection 
of anv proceedings or incidents which took place in the said Court 
on the said 19th day of August. 1912, independently of certain 
entries in affiant’s own handwriting in the memorandum hook of 
rough notes in which he made, and was accustomed to make such 
notes of proceedings as they occurred and immediately upon the oc¬ 
currence of the proceeding: that he has examined this memorandum 
book and finds written therein in his own handwriting under date of 
August 19, 1912, the following entry, to wit: 
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“Monday, Aug. 19, ’12, Gould. J. 52,404, Murphy vs. Cap. Trac. 

Co. Time for presenting Hill of Exceptions extended to 
7 Sep. 20”; that on the day in question Mr. Justice Gould was 

sitting; that affiant has no recollection or knowledge of any 
order of Court or motion by either Mr. Burton T. Doyle or Mr. J. 
Altheus Johnson, or other counsel for plaintiff in the said case ol 
Murphy against The Capital Traction Company to extend the time 
for tiling the transcript therein in the Court of Appeals, either on 
tlie said 19th day of August, 1912, or on any other day; that there 
is no such entrv in the said memorandum hook; that the custom 
in such cases is that counsel come to the Clerk s desk and see that the 
entry is made in the said memorandum hook in accordance with the 
order of the Court; that while affiant has not independent recollec¬ 
tion of the order in question he is satisfied to the best of his knowl¬ 
edge and belief that the entry quoted above, and as it may be seen 
in the said book, is a correct minute of the order as passed by the 
Court and as moved by counsel; that he has no reason to believe that 
any other motion was made or order passed in the said cause on the 
said 19th day of August. 1912; that an inspection of the same 
page of the said memorandum book will show that about the same 
time notes were made by affiant in other cases of orders extending 
time: in one instance extending time for filing transcript in the 
Court of Appeals and in another extending time for presenting bill 
of exceptions as well as for filing transcript. 

(Signed) ‘ EDWIN J. McKEE. 


Subscribed and sworn to before me this 7th dav of October. 1912. 

J. R. YOUNG, Clerk, 
By R. P. BELEW, 

Ass t Clerk. 


Affidavit of R. Ross Perrij, Jr. 

District ok Columbia, ss: 

1C Ross Perrv. Jr., being first dulv sworn, deposes and savs* 

That he is one of counsel of record for the defendant in the above 
entitled cause: that he had taken no part in any proceedings in 
the case, but that in the absence of Mr. R. Ross Perrv and Mr. 
Dunlop, in pursuance of a request by Burton T. Doyle, Esquire, one 
of counsel tor the plaintiff in the above entitled cause, affiant was 
present in court on a certain day appearing from the record to be 
tbe 19th day of August. 1912, at which time said Doyle moved the 
Court (Mr. Justice Gould sitting) for an extension of time for “set¬ 
tling” the bill of exceptions in the above entitled cause: that the 
said Doyle informed affiant that the extension of time had been 
agreed upon by Mr. Dunlop and himself. Affiant’s recollection is 
distinct and clear that Mr. Justice Gould was the justice holding 
court upon that occasion, and not Mr. Justice Wright, as stated in 
certain affidavits of the said Doyle heretofore filed herein; that upon 
the occasion in question affiant, observing that said Dovle in making 
his motion had used the word “settling,” suggested to him, as he 
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turned away from the bench, that his motion should be for 
8 “presenting” the bill of exceptions, instead of “settling” the 
same; that affiant was prompted to make the said suggestion 
because he understood the fact to be, as it was, that no bill of ex¬ 
ceptions had then been presented; that thereupon said Doyle im¬ 
mediately called the Court’s attention to his error in the use of the 
word “settling'* in place of “presenting”; that the only action taken 
by the Court in the matter while affiant was present, and so far as 
affiant has any knowledge, was that he assented in the usual way 
that the order he entered. 

Affiant is positive, and his recollection is clear, that the said Doyle 
did not say to the Court, or to this affiant, upon the occasion in 
question, anything whatever about extending the time for filing the 
transcript of record in the cause in the Court of Appeals, nor did 
this affiant say to the Court or to the said Doyle upon the occasion 
i?i question anything whatever about extending the time for filing 
the transcript of record in the cause in the Court of Appeals, nor 
did Mr. Justice Could say anything upon said subject; that affiant 
at that time had no knowledge or information as to when the time 
for filing the said transcript would expire, nor as to any existing 
necessity for any extension of said time, as affiant was in no wav 
familiar with the said case. 

Affiant further savs that while he was absent from the citv on hi* 

• «. 

summer vacation, and while at Atlantic Citv. on the 10th dav of 

t • 

September, 1012. lie received the following night-letter telegrams 
and confirmatory letter bv post, from Mr. Burton T. Doyle, to wit: 


“Nicjht Letter. 

“The AVestern Union Telegraph Company. 

“Wash'n, D. C., Sept. 18, M2. 
“Mr. R. Ross Perry. Jr.. Marlborough-Blenheim: 

"Dunlop being away on vacation, you were present my request 
at taking of order extending time for presenting bill of exceptions 
and filing transcript of record in Walter Murphy case. McKee of 
Criminal Court took notes for minutes, but being unfamiliar with 
Circuit Court work inadvertently omitted part of order extending 
time for filing transcript. Minutes were formally so written up 
in error. Judge M right and Clerk McKee are both out of city, and 
time expires Friday. A on know order covered both extensions. 
M ire that fact at my expense and help me to have minutes cor¬ 
rected. A’our father’s suggestion. 


BURTON T. DOYLE.” 


14 


WALTER Ml'RPHY VS. TIIE CAPITAL TRACTION CO. 


9 “Burton T. Dovle, * 

“’Attorney A Counsellor at Law, 

“Pacific Building, 022 P Street, N. \V.. 

“Washington, I). C., September 18, 191*2. 
“Mr. B. Boss Perry. Jr., Hotel Blenheim, Atlantic City, N. J. 

“Mv Dear Mr. Perky: You will doubtlessly remember that. 

• 

when you appeared in court with me in Mr. Dunlop’s stead to en¬ 
able me t<» make a motion for the extension of time for presenting 
the bill of exceptions ami filing the transcript in the Walter Murphy 
case. 1 used the expression ‘for settling’ the bill of exceptions instead 
of ‘presenting’ the bill of exceptions, and you were kind enough to 
make a suggestion to me which caused me to correct my error; and 
you will doubtlessly also remember that I explained to you that 1 
had agreed to have the time extended to the 20th of September at 
Mr. Dunlop’s request, and that he had told me that you would 
go over to court with me at any time 1 wanted to make the motion 
for such extension; and von will also doubtlessly remember that As- 

• c. 

sistant Clerk McKee was keeping the minutes of the court that 
morning: well, it has happened that Mr. McKee, in making a note 
for the regular Assistant Clerk to write up the minutes from, failed 
to include that part of the order which provided for the ‘filing of 
the transcript’ and only the time for ‘presenting the bill of excep¬ 
tions' appears from the ‘minutes.* as written up, to have been ex¬ 
tended. Not knowing of anv such omission in the entrv of the 
minutes until this morning. I went over to file my bill of excep¬ 
tions and discovered, for the first time, that the entry had been so 
made as not to carry with it the filing of the transcript as well as the 
presenting of the bill of exceptions. It also turns out that Mr. 
McKee is out of the city and will not return till October 1 ; and that, 
unless the minutes can be so corrected as to reflect the true facts of 
the case, my time for tiling the transcript has already expired and 
was not extended. 

“I presented the facts to your father, and he suggested I com¬ 
municate with you by ’phone; but that being so very uncertain 
and unsatisfactory, and it being so difficult to make one’s self under¬ 
stood at long-distance over the ’phone. I have deemed it wiser and 
safer to communicate with you by letter and lettergram, explaining 
the situation, and asking you to wire me at my expense to the effect 
that, as you recall it. the order of extension, or the motion upon 
which the order was made, included the filing of the transcript, 
since that seems to be the only way of getting Mr. McKee’s error 
i?i making his notes for the minutes corrected in time to save its 
destroying my right of appeal. 

“Mr. John Ridout was in court that morning, and has a very 
clear recollection of himself explaining to me whv it was necessary 
to include ‘filing the transcript’ with the ‘presenting of the 

10 bill of exceptions,’ saying that the latter did not automatic¬ 
ally effect the former; and that his suggestion or explanation 

was provoked by what you had so kindly suggested to me. 
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“If you will wire at once that, as you understood it, both times 
were extended, 1 will use same in connection with my own affidavit in 
“Oordiallv and sincerely yours, 

BURTON T. DOYLE.” 

That affiant immediately replied by day-letter telegram to Mr. 

Dovle as follows: 

* 

“Day Letter. 

“The Western Union Telegraph Company. 

Sept. 19, 1912. 

“To Burton T. Doyle, 922 F Street, Washington, D. C.: 

“Distinctly remember l>eing present at your request when you 
asked court to extend time for settling hill of exceptions in Murphy 
case, and that I suggested word presenting for settling. Nothing 
more was done that 1 recall, and cannot recall that you asked Court 
to extend time for filing transcrint. 

R. ROSS PERRY, Jr.” 


Affiant further says that his recollection is quite clear to the effect 
that the said order, as made by the Court on August 19th, did not 
include both matters, to wit: An extension of time for filing the tran¬ 
script in the Court of Appeals as well as for presenting the bill of 
exceptions, as stated in the affidavit of Mr. Burton T. Dovle herein¬ 
before tiled on the 20th day of September, A. D. 1912, as well as in 
his supplemental affidavit tiled herein on the 24th day of Septem¬ 
ber. A. D. 1912. Affiant further says that his recollection is quite 

distinct to the effect that from the time the above mentioned Dovle 

* 

addressed the Court until the time when the Court made the order 
in the cause hereinbefore referred to Mr. John Ridout said nothing 
to either the affiant or the said Doyle and that the said Ridout said 
nothing to the said Dovle about the case or the above mentioned 
motion or order in the presence or in the hearing of the affiant. 

(Sgd.) R. ROSS PERRY, Jr. 


Subscribed and sworn to before me this 8th dav of October, A. I). 

%j / 

1912. 

JOHN R. YOUNG, Clerk , 

By A. W. LEVENSALER, 

Ass’t Cl’k. 


And be it further remembered that on the 19th day of September. 
1912. the plaintiff by his attorneys moved the Court for an exten¬ 
sion of the time within which the plaintiff might file in the 
11 Court of Appeals of the District of Columbia the transcript 
of record in the above entitled cause, which motion was in 
the words following, to wit: 
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Motion. 

Comes now ihe plaintiff, by his counsel, and moves the Court to 
extend until Octoljer 10, 101*2, the time within which to file in the 
Court of Appeals the transcript of the record herein. 

BURTON T. DOYLE, 

J. ALT11EUS JOHNSON, 

Attorneys for Plaintiff. 

And that on the same day, to wit, September 10, 101*2, the plain¬ 
titi' submitted to the court Chief Justice Clabaugh sitting, a bill of 
exceptions, of which the Clerk made an entry in the minutes of the 
Court, as follows, to wit (M. 57, p. 1*20) : 

Comes now the plaintiff by lib attorneys of record and submits to 
the court the bill of exceptions taken at the trial of this cause. 

\\ hereupon the Court, on the 20th day of September, 191*2. passed 
the following order, to wit (M. 57, p. 12*2): 

Upon consideration of the tw » motions of the plaintiti in the 
above entitled cause tiled on the 10th day of September, 101*2, the 
first motion being for the correction of an alleged error in the min¬ 
utes of this court dated August 10, 1012. and the second motion being 
for an extension of the time within which the plaintiff may file in 
the Court of Appeals of this District the transcript of record in an 
appeal prayed by said plaintiti : and Mr. Boss Berry, attorney for 
the defendant in said cause, personally appearing in open court, and 
waiving service of the said motions; it is by the court this 20th day 
of September, 1012, ordered that the hearing of both the said motions 
i> hereby set for the 11th day of October. 1912; further that the 
plaintiff have leave to file affidavits in support of said motions, pro¬ 
vided that copies of the same be served upon the attorney of the 
defendant 4 full days before said lltli day of October; further that 
the defendant have leave to file counter aflidavits, provided that 
copies of the same be served upon the attorney for the plaintiff 1 
full day before said lltli day of October: and provided further that 
each party have leave upon said hearing to cross-examine the affiants 
of the other side. 

Further it is ordered that the time for filing the said record in the 
Court of Appeals be and the same hereby is provisionally and con¬ 
ditionally extended until the 15th day of November. 1912, 
12 the said extension to be void and of no effect if upon said 
hearing the court shall decide that there is no error in the said 
minutes of the court: further, this order shall not be construed as 
at all affecting any question as to the filing of the bill of exceptions, 
now on file in this cause within the proper time and after proper 
notice. 

HARRY M. CLABAUGH, 

Phief Justice. 


And be it further remembered that on September *23. 1912, the 
defendant by its attorney filed a motion to strike out the aforesaid 
Bill of Exceptions, accompanied by an affidavit, as follows, to-vvit: 
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Comet) now the Capital Traction Company, the defendant in the 
above entitled cause, by its attorney, R. Ross Perry, and moves this 
Honorable Court that the bill of exceptions heretofore submitted to 
said Court on the 19th day ot September, 191*2, by the plaintiff, 
Walter Murphy, through his attorneys, Messrs. Burton T. Doyle and 
J. Altheus Johnson, be stricken Irom the hies of the Court, and in 
support of the said motion assigns the following causes and avers 
the following facts:— 

(a) The said bill of exceptions was not settled before the jury 
retired in the above entitled cause, and the time for submitting the 
same for settlement was extended by the Court until and including 
the twentieth day of September, 1912; on the 18th day of Septem¬ 
ber. 1912, a copy of the plaintiff's proposed bill of exceptions was, 
without previous notice of any kind, handed to the said R. Ross 
Perry and on the 19th day of said September the said bill of excep¬ 
tions was by the counsel for the plaintiff tiled in the Clerk’s office 
of the said Court and submitted for settlement; two days’ notice in 
writing to counsel for the defendant of the time at which it was 
proposed to submit the said hill of exceptions to the Court to be set¬ 
tled. as required by Common Paw Rule Number 48 ot this Court, 
was not given to the said counsel for the defendant, nor to any of 
them, nor was'any other notice given in accordance with the said 
Rule of Court. 

(b) Neither the said proposed bill nor a copy thereof was pre¬ 
sented to counsel for the defendant nor to any of them at least eight 
days before the said 19th day of September, 1912, nor was the pro¬ 
posed bill or a copy thereof presented at any time to counsel for the 
defendant or to any of them prior to <he 18th day of September, 
1912. 

(Signed) R. ROSS PPRRY, 

Attorney for Defendant. 


Affidavit. 


District of Columbia, ss: 

1. R. Ross Perry, being first duly sworn, depose and say: I am 
one of the counsel of record for The Capital Traction Company, the 
defendant in the above entitled cause; neither I, nor any other coun¬ 
sel or attorney of the said Company have ever received any notice 
in writing of the time at which it was proposed to submit the bill 
of exceptions heretofore filed in said cause; neither 1 nor any other 
counsel or attorney for said Company have in any manner waived 
said notice; neither I nor any other counsel or attorney for said 
Company was notified either in writing or otherwise that said bill of 
exceptions would be submitted on the 19th day of September, 1912; 
neither the said bill of exceptions nor a copy thereof was presented 
to me or to any other counsel or attorney for the said Company until 
Wednesday, the 18th day of September, 1912, when a copy thereof 
was handed to me in the Office of the Clerk of this Court by Messrs. 
Burton T. Doyle and J. Altheus Johnson, counsel for the plaintiff. 

3—2478a 
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T do further swear that the facts stated in the foregoing motion are 
true as stated in said motion. 

(Signed) R. ROSS PERRY. 

Subscribed and sworn to before me this 23d dav of September, 
1912. 

(Signed) J. R. YOUNG, Clerk. 

Bv F. W. SMITH, Ass’t Clerk . 

Messrs. Burton T. Doyle and J. Altheus Johnson, fi24 F Street, N. 

W., Attorneys for Plaintiff: 

Take notice that on Friday the*27th day of September, instant, 
at 10 o’clock a. m., or so soon thereafter as counsel can be heard, 
the foregoing motion will l>e brought on for hearing before the Hon¬ 
orable Justice of the Supreme Court of the District of Columbia hold¬ 
ing a Circuit Court to whom the said motion shall be assigned for 
hearing. 

(Signed) R. ROSS PERRY. 

Attorney for Defendant. 

Service of a copy of the foregoing motion and notice of hearing 
acknowledged this 23rd day of September. 1912. 

(Signed) ' BURTON T. DOYLE, 

Attorney for Plaintiff. 

Whereupon on the 25th day of September. 1912. the plaintiff 
by his attorneys filed against the aforesaid motion of the defendant 
the following counter affidavit, to wit: 

A ffid-a vi t. 

District of Columbia, *s: 

J. Altheus Johnson, on oath, says as follows: 

14 I am one of the counsel of record for the plaintiff in the 

above entitled cause and as such I state, of my own personal 
knowledge, as follows: 

The facts set forth in defendant’s motion and accompanying affi¬ 
davit, herein filed on September 23, 1912, made by its attorney, Mr. 
R. Ross Perry, to strike from the files of this court the plaintiff’s 
bill of exceptions, herein submitted on September 19, 1912. are true 
as there stated, with this qualification. It is stated in ground (a) of 
the motion that, on the 19th day of September, “the said bill of ex¬ 
ceptions was, by counsel for the plaintiff, filed in the Clerk’s Office 
of the said court and submitted for settlement.” The fact is that 
counsel for the plaintiff did not file in the Clerk’s Office the bill of 
exceptions, but, rising in open court, on September 19, with the bill 
of exceptions in his hand, stated to the Court (Mr. Chief Justice Cla- 
baugh sitting) that he had a bill of exceptions in a case which had 
been tried before Mr. Justice Gould, who would be the proper one 
to settle and sign it; that the matter would have to await the re- 
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turn of Justice Gould, but that the time to submit the bill would, 
under an order of the court, expire the next day; that counsel de¬ 
sired the record to show that the bill was then submitted, and that 
proper notice would be given to counsel on the other side of the 
time for settling it. The Chief Justice thereupon stated, as a direc¬ 
tion to the Clerk, “Hill of exceptions submitted,’’ and counsel for 
the plaintiff then, in open court, handed the bill of exceptions to 
the Clerk, who had received the order of the Court in the premises. 

During the whole of the foregoing occurrence on September 19, 
counsel for the defendant (the one who is mover and affiant in 
this motion to strike out) was himself present in court and cogni¬ 
zant of what was being said and done. 

Counsel for the defendant having been presented with a copy of 
the 1 ill of exceptions on September 18, 1912, counsel for the plain¬ 
tiff had expected, unless such should l>e made unnecessary, to give 
to counsel for the defendant, as early thereafter as practicable, a 
two 'days' notice of the time for the settling of the bill of excep¬ 
tions l>efore Mr. Justice Gould. The term of the court at which 
the case was tried which is embodied in this bill of exceptions is 
not yet ended and will not end until the first Tuesday in October, 
proximo. 

(Sgd.) J. ALTHEUS JOHNSON. 


Subscribed and 
1912. 


sworn to before me this 24th day of September, 



JOHN R. YOUNG, Clerk , 

A. W. LEVENSALER, Ass’t Cl’k. 


b"> Whereupon on the 20th day of September, 1912, the 

plaintiff by his attorneys filed and served upon counsel for 
the defendant the following notice, to wit:— 


Notice of Time to Settle Bill of Exceptions. 

Messrs. R. Ross Perry & Son and G. Thomas Dunlop, Attorneys for 

Defendant: * 

Take Notice Tlmt. on Tuesdav, October 1, 1912, at 11 o’clock 
A. M., or as soon thereafter as counsel can be heard, counsel for the 
plaintiff will ask Mr. Justice Gould to settle and sign the bill of 
exceptions which was submitted to the court in the above-entitled 
cause on September 19, 1912, a copy of which bill was presented to 
vou on September 18, 1912. 

(Sgd.) BURTON T. DOYLE, 

J. ALTHEUS JOHNSON, 

Attorneys for Plaintiff. 

A copy of the foregoing notice was given to Mr. R. Ross Perry 
at 2:20 p. m., September 26th, 1912, the above original being at 
the time shown to him. 

(Sgd.) 


J. ALTHEUS JOHNSON. 
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And on the same date, to wit September 26, 1912, the plaintiff 
by his attorneys filed also a motion to extend the April term of 
court, accompanied by notice and affidavit and bearing endorse¬ 
ment, as follows, to wit:— 

Motion to Extend the Term of Court. 

Comes now the plaintiff, by his counsel, and moves the Court to 
extend this term of the court for two days, with a view to the set¬ 
tling of the bill of exceptions taken at the trial of the above-entitled 
cause. 

(Sgd.) BURTON T. DOYLE, 

J. ALTHEUS JOHNSON, 

Attorneys for Plaintiff. 

Messrs. R. Ross Perry & Son and G. Thomas Dunlop, Attorneys for 

Defendant: 

Take Notice That. <m Monday. September 60. 1912, at 10 o’clock 
A. M., or as soon thereafter as counsel can be heard, counsel for 
the plaintiff will bring the foregoing motion to the attention of the 
Court (at the hands of the Justice who shall then be presiding) for 
action thereon. 

(Sgd.) BURTON T. DOYLE, 

J. ALTHEUS JOHNSON, 

Attorneys for Plaintiff. 

16 Affidavit. 

District of Columbia, ss: 

J. Altheus Johnson, one of the counsel herein for the plaintiff, 
on oath, savs as follows:— 

Counsel for the plaintiff is desirous that the notice of the time 
for the settling of the bill of exceptions taken before Mr. Justice 
Gould at the trial of the above-entitled cause shall be within the 
present term of the court (the April Term, 1912); and opposing 
counsel is entitled to a notice of at least two days of the time at 
which the Court will be asked to settle and sign the bill of excep¬ 
tions. 

Mr. Justice Gould will l>e absent from the city, such is the in¬ 
formation of counsel for the plaintiff, from to-day. September 26. 
until Tuesday, October 1. and notice, to be available for Mr. Jus¬ 
tice Gould, must be for October 1. which is the beginning of an¬ 
other term of the court. 

(Sgd.) . J. ALTHEUS JOHNSON. 


Subscribed and sworn to before me this 26th dav of September 
A. D., 1912. 



J. R. YOUNG, Clerk , 

FRED C. O’CONNELL, Ass t Clerk. 
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The foregoing motion and notice were shown to Mr. R. Ross 
Perry a few minutes ago, to wit, at 2:20 P. M., and a copy of the 
same was left with him including a copy of the foregoing affidavit 
(then unsworn to), lie was told the affidavit would be sworn to 
in a few minutes in the clerk’s office. The copies were typewritten 
carbons of the above original. 

(Signed) J. ALTUEUS JOHNSON. 

September 26, 1912. 

And that on the 25th day of September, 1912, the plaintiff by 
his attorneys filed the following motion, accompanied by notice 
and affidavit, to wit:— 


Motion to Amend Order of August 19, 1912. 

Comes now the plaintiff, by his counsel, during the same term 
in which the order herein of August 19. 1912, was made and en¬ 
tered, and moves the Court to amend the said order by making the 
same to embrace the filing in the Court of Appeals of the transcript 
of the record, as well as the presenting to this Court of the hill of 
exceptions, the amendment thus made to the said order to be made 
as of the said date of August 19, 1912. 

BURTON T. DOYLE, 

Attorney for Plaintiff. 

17 September 23, 1912. 

R. Ross Perry & Son and G. Thomas Dunlop, Esqs., Attorneys for 
Defendant: 

Take Notice, That, on Friday the 27th instant, at 10 o’clock, 
A. M., or as soon thereafter as counsel can be heard, I shall bring 
tlie foregoing motion, with the accompanying affidavit, to the at¬ 
tention of the Court. 

BURTON T. DOYLE, 

Attorney for Plaintiff. 

Service of above notice, motion and accompanying affidavit by 
copv is hereby acknowledged this 24th day of September, A. D., 
1912. 

(Sgd.) R. ROSS PERRY, 

Attorney for Defendant. 

Affidavit. 

District of Columbia, To wit: 

Burton T. Dovle. on oath, savs as follows: 

It was not until the 18th day of the present month (September, 
1912) that I discovefed that the record-entry of the order which 
I had taken August 19. 1912, making an extension of time until 
September 20, inclusive, did not make mention of the filing of the 


t 
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transcript of record in the Court of Appeals. I had supposed that 
the order, and of course the entry of it, embraced that matter, as 
well as the presenting of the hill of exceptions to this Court. 

At the time I made the discovery, lx»th the Justice who was pre¬ 
siding when the order was made (Mr. Justice Wright), and the 
Clerk who was attending and made note of it for the minutes (Mr. 
McKee) were absent from the city and were not due to return l>e- 
fore October 1. I was, therefore, not able to confer with either 
of them to ascertain what his recollection of the occurrence was, 
and, it being necessary, as I conceived, to act promptly, I gave my 
own recollection of it in an affidavit in support of a motion, herein 
filed on September 19, to correct the minutes of the court. 1 have 
since made an affidavit supplementary of the one made in support 
of the motion to correct the minutes, and to those affidavits (both 
the principal and the supplementary (me), 1 here refer and ask 
that they be read in connection with this affidavit. 

I cannot doubt but the Court would have granted my motion 
of August 19. had it contained both the things which 1 intended it 
to contain, and which, if my recollection is not at fault, it did 
contain; and 1 cannot doubt but the Court would not wish the 
plaintiff to suffer for a mere inadvertence or unintentional omis¬ 
sion of counsel, if such could lx 1 avoided. I therefore make this 
affidavit, in connection with a motion to amend the order of August 
19, 191*2, in the hope that, even if the Court, in considering the 
matter, should conclude that the entry of August 19, ought to stand 
as correctly recording the order that day made, the situation, 
IS regard being had to the motion to amend, may be such that 
the Court will still find itself able to make the order of 
August 19. embrace both the matters which counsel for the plaintiff* 
intended, at the time, to bring to the attention of the Court for its 
action. 

(Sgd.) BURTON T. DOYLE. 

Subscribed and sworn to before me this 21th day of September, 
1912. 

[seal.] DAVID W. GALL, 

Notary Public, Dist. of Col. 

Whereupon on September JO. 1912. the court passed the follow¬ 
ing order, to wit: 

l pon consideration of the motion of the defendant in the above 
entitled cause filed therein on the 23d day of September, 1912, to 
strike out the Bill of Exceptions submitted to the court on the 19th 
day of September. 1912. and of the motion of the plaintiff* in the 
above entitled cause, filed on the 25th day of September. 1912, to 
amend an order made in said cause on the 19th day of August, 1912. 
and of the further motion of the plaintiff* filed in said cause on the 
26th day of September, 1912. to extend the present term of the 
court, it is. this 30th day of September, 1912, ordered that the hear¬ 
ing of all three of the said motions be. and the same is, hereby set 
for the 11th dav of October, 1912. 
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Further, it is ordered that the pending April term of the Circuit 
Court he, and it hereby is, provisionally and conditionally extended 
until the loth day of November, 1912; the said extension to he void 
and of no effect, if, upon said hearing, the Court shall decide there 
are no errors in the minutes of the court with respect to the entry 
made therein on the 19th day of August, 1912; and further, even 
if the Court should decide that there was such error and shall order 
a correction of the same, if the Court shall further decide that the 
said Bill of Exceptions submitted in said cause on the 19th day of 
September. 1912, was not submitted in accordance with the rules 
of the court in that regard, in either of which events the said exten¬ 
sion shall he void and of no effect; this order shall not he construed 
as affecting anv right of the defendant by reason of the Bill of 
Exceptions not being submitted in this cause within the proper 
time and after proper notice, if the court shall so determine. 

(Sgd.) HARRY M. CLABAUGH. 

Chief Justice. 

To which action of the court, the plaintiff by his counsel then 
and there excepted for the following reasons, to-wit: 

19 (a) That the said order did not sufficiently preserve the 

matter of extending time for the filing of the transcript of 
record in the Court of Appeals; (/>) that the granting of either of 
two motions which had been made by the plaintiff, to wit: The mo¬ 
tion to correct the minute entry of August 19, 1912, or the motion to 
amend the order of August 19. 1912, would entitle the plaintiff to 
seek favorable action upon his motion of September 19, 1912, to 
extend the time for the filing of such transcript in the Court of A{>- 
peals; (c) that extensions of time for the filing of such tran¬ 
script (extensions beyond the forty day period, fixed by the rules 
of the Court of Appeals) were committed by the Court of Ap- 
]>eals to this court, and that it is necessary, to the preservation of an 
appellant’s right, that there he, as regards continuity of time, no 
break or lapse between the date of the appeal perfected and the date 
of the transcript filed: (d) that the order herein passed on September 
20, 1912. had made only a provisional extension of time, conditioned 
on the court’s finding error in its record entry of August 19, 1912; 
that, if the court should ]>ermit its present term to end without a 
further provisional extension of time, to he grounded upon the pos¬ 
sible allowance hv the court of the motion to amend the order of 
August 19, 1912, the power of the court to grant the extension re¬ 
quested by the plaintiff, in his motion of September 19, 1912, would 
l>e open to serious question—open, to question, that is, unless the 
court should have found its minute entry in error; ( e ) that the 
plaintiff did not desire a provisional extension of the term of the 
court: that the purpose of the motion to extend the term was made 
plain hv the notice herein filed on September 26, 1912, in which 
counsel for the defendant was advised that, on October 1, 1912, Mr. 
Justice Gould would be asked to settle and sign the Bill of Excep¬ 
tions which had been submitted herein to the court on September 19, 
1912. And the court entered the said exception upon his minutes. 
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And counsel for the plaintiff then and there prayed the court to 
sign and seal this his first Bill of Exceptions which is accordingly 
done bv the court nunc pro Uinc this 4th dav of November, \ 1) 
1912. 

HARRY M. CLABAUGIi, 

Chief Justice. 


And be it further remembered, that after the proceedings and mat¬ 
ters set forth in the foregoing first Bill of Exceptions, which Bill of 
Exceptions and all the matters recited therein are hereby 
20 made a part of this second Bill of Exceptions, the aforesaid 
motions specified in the said first Bill of Exceptions were 
heard and argued in open court on the 11th day of October, 1912, 
and Mr. Justice Gould (who ap]K»ared from the minutes of the court 
t<» be the justice who prodded on August 19. 1912). stated from the 
bench that he had no personal or indej»endent recollection of either 
the motion or the order as made on August 19. 1912: and no evi¬ 
dence or testimony for or against the said motions was produced 
other than appears in these bills of exceptions; and that on Octo¬ 
ber 19. 1912, the court passed the following order, to wit: 

rpon consideration of the motion of the plaintiff in the above 
entitled cause filed therein on the 19th day of September, 1912. for 
the correction of an allegel error in the minutes of this court, dated 
August 19, 1912: as well as the said plaintiff's motion in the same 
cause to amend the order of court passed in the above entitled cause 
on the 19th day of August. 1912. by making the same to embrace 
the filing in the Court of Appeals of the transcript of the record, as 
well as the presenting to this court of the Bill of Exceptions in the 
said cause; and upon consideration of the three affidavits of Burton 
T. Doyle in support thereof, and the counter affidavits of Edwin J. 
McKee and R. Ross Perry, Jr., and the court finding the fact to be 
that there is no error in the said minutes of this court, dated August 
19. 1912. in the above entitled cause, and that on said date no 
motion was made nor order entered to extend the time for filing the 
transcript of record in the Court of Appeals of this District: and it 
appearing to the court that this court ha- no discretion or authority 
to amend the said order, dated August 19. 1912: it is by the court, 
this 16th day of October. 1912. ordered that both the said motions 
be. and the same hereby are, overruled. 

(Sgd.) ASHLEY M. GOULD. Justice. 

21 To which action of the court the plaintiff, by his counsel. 

then and there excepted for the following reasons, to wit: (a) 
That the court, in the face of the situation as disclosed by the affi¬ 
davits aforesaid, ought to allow the one or the other of the said 
motions: (h) that the court, by the motion to amend as an alterna¬ 
tive of the motion to correct, has it within its power to cure an over¬ 
sight or a lapse, if such took place, of counsel for the plaintiff, 
thereby aiding the plaintiff’s right of appeal, without doing damage 
to a substantial right of the defendant: (e) that if counsel for the 
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plaintiff were guilty of an oversight or inadvertence on August 19, 
it was an oversight or inadvertence not harmful to the defendant'— 
a mere slip or lapse, more easily possible to counsel where it is the 
practice, as on the law side ot this Court, to make motions by word 
of mouth for orders of the character of the one of August 19, than 
if the practice were to put all motions into writing; ( d ) and that 
the Court, as a sequence to the allowance of either the one or the 
other of the said motions, ought, as to the motion for extending the 
time within which to file the transcript of record in the Court of 
Appeals, to make the requisite extension of time for such filing. 
And the Court entered the said exception upon its minutes. 

And that on the same day, to wit October 16th, 191*2, the Coin' 
passed the following order, to wit:— 

22 Upon consideration of the motion of the defendant in the 

above entitled cause filed therein on the *23rd day of Septem¬ 
ber, 1912, to strike from the files of the court the Bill of Exceptions 
heretofore submitted to said court on the 19th day of September. 
1912, by the plaintiff through his attorneys; and upon consideration 
of the affidavit of R. Ross Perry, in support thereof, and the counter 
affidavit of .T. Altheus Johnson; and it appearing to the court that 
the said Bill of Exceptions was not settled before the jury retired in 
the above entitled cause, and that the time for submitting the same 
was extended by the court until and including the 20th day of Sep¬ 
tember, 1912, and that the same was submitted by counsel for the 
plaintiff to the court on the 19th day of September, 1912, and that 
the notice thereof prescribed by Common Law Rule #48 of this 
Court was not given to counsel for the defendant herein; and that 
neither the said proposed Bill of Exceptions nor a copy thereof was 
presended to counsel for the defendant at least eight days l>efore the 
said Bill of Exceptions was submitted as aforesaid; it is by the court 
this 16th day of October, 1912, ordered that the said Bill of Excep¬ 
tions be, and the same is hereby, stricken from the files of this 
court. 

And that on the 18th day of October, 1912, the Court passed the 
following order, to wit: 

The motion of the plaintiff filed on the 26th day of September. 
1912, to extend, for two days, the April term, 1912, of the Circuit 
Court, owing to absence from the city from September 26, to October 
1, of the Justice before whom the exceptions were taken which are 
embodied in the Bill of Exceptions herein submitted on September 
19. 1912, came on for hearing on October 11, 1912, the time fixed by 
order herein of September 30. 1912, for the hearing thereof, and the 
same was considered by the Court: 

Whereupon, it is ordered, this 18th day of October, 1912, as of 
the date of September 30. 1912, that an extension be. and the same 
hereby is, made of the said April term of the Circuit Court so as to 
cause the said term to extend to and include the 2nd dav of October, 
1912. 


* 


(Signed) 
4—2478a 


ASHLEY M. GOULD, Justice. 
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23 And thereupon counsel for the plaintiff prayed the Court 

to sign and seal this his second Bill of Exceptions embracing 
all of the aforesaid exceptions heretofore specifically set forth; and 
it is accordingly done by the court nunc pro tunc this fourth day of 
November, A. D. 1912. 

ASHLEY M. GOULD, Justice. 

% 


24 Statement by Counsel for Plaintiff. 

Filed November 4, 1912. 

The only exceptions taken by the plaintiff (as embodied in the two 
Dills of exception which the plaintiff prepared and tendered and 
which are now in process of settlement) are to the order made lm 
Chief Justice Clabaugh on September 30, and the order made by 
Associate Justice Gould on October 10. the latter order being the 
one which overruled the plaintiff's two motions concerning the order 
of August 19, 1912; and, of the exceptions thus taken, the only 
ones the plaintiff is availing himself of have to do solely and exclu¬ 
sively with the order (and its entry) of August 19, 1912, and with 
the matter of extending time for filing in the Coqrt of Appeals the 
transcript of record for the appeal herein perfected on July 26, 1912. 

In the light of this statement, the plaintiff regards that the matter 
which begins on page 10 and which ends on page 14 of the re-draft 
which has been made of the said bills, the matter thus designated 
embracing everything which is recited concerning (1) the defend¬ 
ant’s motion to strike out the plaintiff’s bill of exceptions submitted 
herein to the Court on September 19, 1912; (2) the plaintiff’s no¬ 
tice to the defendant of the time at which lie would apply for a settle¬ 
ment of the said bill of exceptions, and (3) the plaintiff’s motion for 
a two-day extension of the April term of the court made with a view 
to the time of the settlement of the said bill as specified in the said 
notice, as also the matter on pages 18 and 19 of the said re-draft, 
the matter here designated being a recitation of the order 

25 which directed the bill of exceptions submitted as aforesaid 
to be stricken from the files of the court and of the order 

which granted a two-day extension of the April term of the court, is 
wholly unnecessary to the two bills now under consideration, 
being simply a usless burden of immaterial matter, wholly extra¬ 
neous to any question involved in the plaintiff’s exceptions as con¬ 
tained in the hills of exceptions now undergoing settlement. 

And the plaintiff asks that this statement concerning the inclu¬ 
sion of the said matter in his bills of exception may he certified and 
appended to the said hills as an indorsement thereon, if the said 
matter is included in the said bills as signed. 

The enlargement of his bills of exception by reciting therein at 
length the orders of the court which are material to his exception, 
as is done in the foregoing re-draft of them, is not objected to by the 
plaintiff, although he will feel obliged, if he have occasion to use his 
said bills, to have the said orders, independently of the bills, certified* 
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as a part *of the record” in the cause, it not being competent, as he 
supposes, to make use of a bill of exceptions as a means of certifying 
to the appellate court the orders which have been passed in a cause. 

J. ALTHEUS JOHNSON, 

Attorney for Plaintiff. 

The above statement of counsel for plaintiff is hereby allowed and 
certified as therein requested, this 4th day of November, 1912. 

HARRY M. CLABAUGH, 

Chief Justice. 
ASHLEY M. GOULD, 

Associate Justice. 


26 Order. 

Filed September 20, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52404. 

Walter Murphy, Plaintiff, 
vs. 

The Capital Traction Company. Defendant. 

9 

Upon consideration of the two motions of the plaintiff in the at>ove 
entitled cause filed on the 19th day of September, 1912, the first 
motion being for the correction of an alleged error in the minutes 
of this court dated August 19th, 1912, and the second motion l>eing 
for an extension of the time within which the plaintiff may file in 
the Court of Appeals of this District the transcript of record in an 
appeal prayed by said plaintiff; and Mr. R. Ross Perry, attorney for 
the defendant in said cause personally appearing in open court and 
waiving sendee of the said motions; it is by tbe court, this 20th day 
of September. 1912. ordered that the hearing of both the said mo¬ 
tions is hereby set for the 11th day of October, 1912; further that 
the plaintiff have leave to file affidavits in support of said motions, 
provided that copies of ihe same be served upon the attorney of the 
defendant 4 full days before said 11th day of October; further that 
the defendant have leave to file counter affidavits, provided that 
copies of the same be served upon the attorney for the plain- 

27 tiff 1 full day before said llth day of October and provided 
further that each party have leave upon said hearing to cross 

examine the affiants of the other side. 

Further it is ordered that the time for filing the said record in 
the Court of Appeals be and the same hereby is provisionally and 
conditionally extended until the 15th day. of November, 1912, the 
said extension to be void and of no effect if upon said hearing the 
court shall decide that there is no error in the said minutes of the 
court; further, this order shall not he construed as at all affecting 
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any questions as to the filing of the bill of exceptions, now on file 
in this cause within the proper time and after proper motion. 

HARRY M. CLABAUGH, 

Chief Justice. 


28 Order Setting Motions, ete. 

Filed September 30, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52404. 

Walter Murphy, Plaintiff, 
vs. 

The Capital Traction Company, a Body Corporate, Defendant. 

Upon consideration of the motion of the defendant in the above 
entitled cause filed therein on the 23rd day of September, 1912, to 
strike out the bill of exceptions submitted to the Court on the 19th 
day of Septemlier, 1912, and of the motion of the plaintiff in the 
above entitled cause, filed on the 25th day of Septeml>er, 1912, to 
amend an order made in said cause on the 19th day of August, 1912. 
and of the further motion of the plaintiff filed in said cause on the 
26th day of September, 1912. to extend the present term of the 
Court, it is, this 30th day of September, 1912, ordered that the hear¬ 
ing of all three of the said motions be, and the same is hereby, set 

for the eleventh dav of October. 1912. 

«. * 

Further, it is ordered that the pending April term of the Circuit 
Court be. and it hereby is, provisionally and conditionally extended 
until the 15th dav of November 1912, the said extension to be'void 
and of no effect if. upon said hearing, the Court shall decide there 
are no errors in the minutes of the Court with respect to the 

29 entry made therein on the 19th day of August. 1912, and 
further, even if the Court should decide that there was such 

error and shall order a correction of the same, if the Court shall 
further decide that the said bill of exceptions submitted in said cause 
on the 19th day of September. 1912, was not submitted in accordance 
with the rules of the Court in that regard, in either of which events 
the said extension shall be void and of no effect ; this order shall not 
be construed as affecting any right of the defendant by reason of 
the bill of exceptions not being submitted in this cause within the 
proper time and after proper notice, if the court shall so determine. 

HARRY M. CLABAUGH, 

Chief Justice . 
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30 Order Overruling Motions. 

Filed October 16, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52404. 

Walter Murphy, Plaintiff, 
vs. 

The Capital Traction Company, a Body Corporate, Defendant. 

Upon consideration of the motion of the plaintiff in the above 
entitled cause, filed therein on the 19th day of September, 1912, for 
the correction of an alleged error in the minutes of this Court, dated 
August 19, 1912; as well as the said plaintiff’s motion in the same 
cause to amend the order of Court passed in the above entitled cause 
on the 19th day of August, 1912, by making the same to embrace 
the filing, in the Court of Appeals of the transcript of the record, a« 
well as the presenting to this Court of the bill of exceptions in the 
said cause; and upon consideration of the three affidavits of Burton 
T. Doyle in support thereof, and the counter affidavits of Edwin .T. 
McKee and R. Boss Perry, Jr.; and the Court finding the fact to be 
that there is no error in the said minutes of this Court, dated August 
19, 1912, in the above entitled cause and that on said date no motion 
was made nor order entered to extend the time for filing transcript 
of record in the Court of Appeals of this District ; and it appearing 
to the Court that this Court has no discretion or authority to 
:‘>1 amend the said order, dated August 19. 1912; it is by the 
Court, this 16th dav of Octol>er, 1912, ordered that both the 
said motions be, and the same hereby are, overruled. 

ASHLEY M. GOULD, Justice. 


22 Supreme Court of the District of Columbia. 


Monday, August 19 th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 


4c 4C 4c . 4c 4c 4c 4c 

No. 52404. At Law. 

Walter Murphy, Plaintiff, 
vs. 

The Capital Traction Co., Deft. 

For good cause shown the time within which to submit to the 
Court, the Bill of Exceptions taken at the trial of this cause, is hereby 
extended to and including the 20th day of September, 1912. 
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33 Request for Copy, etc. 

Filed November 5, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. #52404. 

Walter Murphy, Plaintiff, 
vs. 

Capital Traction Company, a Corporation, Defendant. 

The Clerk will please prepare a copy, properly certified, of so 
much of the record in the above-entitled cause as is necessary to show 
the acts and proceedings had and done in the matter of extending 
time for filing in the Court of Appeals the transcript of record for 
the appeal herein perfected on July 26, 1912. And, to that end, 1 
designate the following as constituting the parts of the record to be 
copied in this connection, namely: 

1. The bill of exceptions signed by Chief Justice Clabaugh and 
filed in the cause November 4, 1912; 

2. The bill of exceptions signed by Justice Gould and filed in 
the cause November 4, 1912; 

X. B.—Appended to the above hills as an indorsement thereon, 
you will notice a statement by counsel for the plaintiff concerning 
some of the matter that was included in the said hills as signed. 
That statement, which is allowed and certified by the Justices who 
settled and signed the said hills, you will also copy. 

3. The following orders of the court which are specified in the 
hills of exception al>ove mentioned, to-wit: 

(a) J'he two orders made by Chief Justice Clabaugh, one on 
September 20. the other on September 30, 1912; 

( b) The order made by Justice Gould on October 16, 1912, which 
over-ruled both of the motions which the plaintiff had made con¬ 
cerning the order of August 19. 1912; 

(c) And the order of August 19, 1912, which made an extension 
of time in this cause. 

34 And with the copy thus made, von may include, if you will, 
a copy of this request, as showing the order on which you 

acted in making the transcript above requested. 

BURTON T. DOYLE, 

J ALTHEUS JOHNSON. 

. Attorneys for Plaintiff. 

35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
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to 34, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 52404, at Law, wherein 
Walter Murphy is Plaintiff and The Capital Traction Company, a 
corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of November, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

| Endorsed:] Court of Appeals, District of Columbia. Filed x*ov. 
11. 1912. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2478. Walter Murphy, Appellant, vs. The Capital Traction Com¬ 
pany. Court of Appeals, District of Columbia. Filed Nov. 11, 
1912. Henrv W. Hodges, Clerk. 




